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Review Meeting of the ROC’s Third Report under the ICCPR and ICESCR

May 09-13, 2022
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Memo

On behalf of Chinese Association for Human Rights, | would like to bring out two

cases about illegal and wrongful detention possibly in violation of Art. 9 ICCPR. One is
concerning the administrative detention imposed by government for quarantine. The
other is concerning the conditions for defendants during detention hearing. The

relevant report and information are attached for your reference.

The first case is about four pilots’ quarantine location after their reentry into Taiwan.
The Central Epidemic Command Center announced that from March 7 2022 on,
instead of staying in quarantine hotel, if crew members are fully vaccinated, go
through some tests and their residences meet certain conditions, they can quarantine
in their own households by the rules (so-called one person in one household
principle). If crew members so choose, their airlines and the relevant authorities
should permit such applications after review their eligibility. However, upon their
reentry, the airlines and relevant authorities fail to provide necessary measures to
realize their options and therefore, they are still forced to staying in quarantine hotel.
They four filed to the Taiwan Taoyuan District Court for Habeas Corpus. The Court
issued an injunction ruling on: 1 the quarantine measure deprives personal freedom
and constitutes detention which should be subject to Habeas Corpus, 2 the four pilots
are illegally detained and should be released from quarantine hotel. We bring out this
case to your attention in the expectation of closer scrutiny of administrative measures

interfering critical human rights during epidemics around the world.

The second case is about a few legislators and their secretaries under corruption
charges in 2020. Due to the numbers and multitudes of the case, the suspects were
placed in hearing custody for 3 nights without proper accommodation and access to
shower, therefore ironically even worse than detention center. The legal systems
usually have rules governing the time limit for police and prosecutor to transfer the

suspects for court appearance. But the laws usually do not specify the “reasonable

time” for detention ruling and less the proper facilities of reasonable human standard.
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1. According to the mechanism established by the “rehabilitation protection act”,
after the convicted prison’s sentence expires or is released on parole, the
government needs to guide them to become self-reliant and adapt to social
life. Compared to the former, our country should take positive acts to establish
a sound social rehabilitation mechanism for innocents wronged by justice. By
doing this, it can solve the problems encountered by the victims of unjust
cases while rebuilding their lives and make them start a new life smoothly.

2. Several states in the United States have amended their laws to provide more
comprehensive compensation to people who have been wrongly convicted,
so as to make up for the losses suffered by the people due to criminal
miscarriages.

Taking Kansas as an example, for those who wronged in prison, in addition to
compensate them $65,000 per year according to the days they were
incarcerated, they can also request the court to provide long-term and
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short-term social welfare assistance, such as, resettlement housing,
education learning, counseling services, participating in health insurance,
financial training, and so on.

3. The government should enact another special law, such as the Act on the
Protection of Innocent Victims of Unjust Cases, set up a dedicated unit to be
responsible for various protection services, provideed a comprehensive
rehabilitation plan to help victims of unjust crimes to return to society and
rebuild a normal life. Or it can add “the assistant mechanism for victims to
return to society shall be determined by the Judicial Yuan in conjunction with
the Executive Yuan
" in the criminal compensation act. After the victim regains his freedom, the
relevant unit will give referrals or provide him with spiritual and material
support.
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1. Because Taiwanese law does not specify how long a judge should make a
ruling after accepting a case of arraignment, in 2020, the defendant stayed in
the waiting room for "4 days and 3 nights".

The situation of being under strict guard by the court for a long time violated
the regulation of‘reasonable time” in article 9, paragraph 3 of ICCPR,
infringed the personal freedom of the defendant, and also violated the

principle of presumption of innocence of ICCPR article 14.

2. The government should legislate to regulate the time limit for detaining a
person of pending trial shall not exceed 24 hours. Once the time limit is
exceeded, the defendant should be released immediately, and another notice
will be given to choose a day for another trial.

3. Unreasonable delay of hearing by the court results in the exceeds of the
"reasonable time" is just like unlawful detention or detention in disguised form.
The defendant should have the right of compensation in article 9, paragraph 5
of ICCPR. The government should add it to the Criminal Compensation Act so

as not to make the defendant have nowhere to seek compensation.
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In addition, according to the point 5 of the "Key Points for the Court to handle
the prosecutor's request to detain the defendant late at night without
interrogation” promulgated by the Judicial Yuan, waiting room does not
provide bathing equipment. Thus, the defendant was unable to take a bath for
several days while awaiting trial, which was worse than being in the detention
center. Since criminal defendants are under a high-pressure interrogation
environment from the time they are arrested or detained until the prosecutor
applies for custody, they are often exhausted while they are transferred to the
court. To make the defendants get adequate rest, the Judicial Court should
add appropriate environmental equipment, such as shower rooms for the
defendants who spend the night in the waiting room to use. By doing so, it will
finally meet the basic humane requirements standards.
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Religious Rights

1. The government should adopt a more positive attitude and actions to the
protection and practice on the freedom of religion and belief.
2. Any limitations or restrictions on implementing religious rights must

base on public welfare, and the government must review whether the

relevant restrictions comply with the principles of clarity, direct
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relevance, specific needs, and proportionality.

3. The government should enact nationally consistent laws to counsel and
assist the legalization of land that has been used for religious purposes,
establish a preview system to ensure what sorts of land can be utilized
on religious purposes, and review unreasonable restrictions on land used
for religious purposes.

4. the government should conduct general education in introductory

religion in public school system.

Chirldren’s Rights

5. The government should make up for omissions in the “The Protection of
Children and Youth Welfare and Rights Act” for professional counseling
and resettlement. Strictly stipulate the qualifications for children and
children's counseling and placement of caregivers, establish relevant
professional licenses and regular review and assessment systems, and set
penalties and accountability clauses for relevant negligent personnel to
avoid children or teenagers who have been placed by the government,
suffered serious physical and psychological abused case in the future.
(Case: In 2018, The Tainan City Social Bureau placed young kid and
another kid who had been sexually abused and still in psychological

counseling in the same foster family.)
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Point 55 of the General Comment 21 of the ICESCR states that the
government should "entails at least the obligation to create and promote an
environment within which a person individually, ...... can participate in the
culture of their choice, which includes the following core obligations
applicable with immediate effect: (including)......respect for the freedom of
thought, belief and religion. Point 63 also states that “the omission or failure
of a State party to take the necessary measures to comply with its legal
obligations under this provision (article 15, paragraph 1, a).” Therefore,
infringing people’s rights to participate in religious or belief systems,
etiquette, ceremonies and other cultural life. The above constitutes the
violation of the obligations of the Convention. Violations caused by
governments’ omissions include: “the failure to take appropriate steps to
achieve the full realization™ of the rights mentioned previously, or the
“failure to enforce relevant laws or to provide administrative, judicial or
other appropriate remedies to enable people to exercise in full the right to

take part in cultural life.”
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Point 4 1n the General Comment No. 22 of the ICCPR, Article 18, Item 3 of
ICCPR, Point 8 in the General Comment No. 22 of the ICCPR, Point 19 of
the General Comment No. 21 of the ICESCR.

Q) rsnd) FI8GA 1 AR (2H2H) F22R-KUEEALTHE
2%

Article 18, paragraph 1 of the ICCPR and Point 2 of the General Comment
No 22.

() (BHRHEXNE) T2l —BHEREZE 28 (NHAY) £ 225
—EEREESREOCE -

Point 2 of the General Comment No. 21 of the ICESCR, Points 5 and 6 of
the General Comment No. 22 of the ICCPR

) rBREEEHAAGRNY) F24456F 1B FEALEAEHIETR
B GRRARAEERRES 5o T2 BEREEE -

Article 24(1) the ICCPR: “Every child shall have, without any discrimination
as to race, color, sex, language, religion, national or social origin, property or
birth, the right to such measures of protection as are required by the status as

a minor, on the part of the family, society and the State.”
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